
Antitrust, Vol. 35, No. 2, Spring 2021. © 2021 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not 
be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

3 2   ·   A N T I T R U S T 

C O V E R  S T O R I E S

Buckle Up: The Global Future of Antitrust 
Enforcement and Regulation

B Y  J A M E S  K E Y T E ,  F R É D É R I C  J E N N Y ,  A N D  E L E A N O R  F O X

TODAY’S GLOBAL ANTITRUST LAND-
SCAPE is a veritable whirlwind of antitrust 
enforcement and seemingly inevitable regu-
lation. Unleashed by the global concern over 
the perceived power and entrenchment of 

tech platforms, enforcement agencies and private plaintiffs 
are aggressively seeking to enforce current antitrust laws 
across jurisdictions. Where perceived gaps in enforcement 
exist, governments are considering new laws and regulatory 
schemes that address the digital economy from a competi-
tion perspective and also take on consumer protection chal-
lenges involving contractual transparency, data protection, 
and privacy. These proposals, especially in the EU and U.K., 
are striking in that they do not appear to require traditional 
proof of dominance or misconduct; status as significant 
platforms—as newly defined—will trigger the proposed 
regulatory oversight and remedies. Moreover, the antici-
pated scope and detail of the regulation of Big Tech outside 
the U.S. is nothing short of breathtaking.

Change is fueled in part by a new and vibrant wave of 
distrust of corporate power. Leading the charge on the left 
is the Neo-Brandeisian movement. This school of thought 
not only rejects a narrowly defined consumer-welfare stan-
dard (a position shared by many centrist advocates), but 
at its extreme would use blunt regulatory instruments to 
deconcentrate markets. Further, the competition laws of 
many jurisdictions embrace non-market goals, including 
fairness, sustainability, and measures to help close a per-
ceived inequality gap. And then there is the question of the 
pandemic and what role, if any, antitrust enforcement—and 
industrial organization—should play in a broader global 
effort to be ready for such catastrophic events. In all of these 
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contexts, just keeping track of global antitrust is itself a chal-
lenge, let alone trying to assess or predict its future.

Our objective here is, accordingly, limited. We wish to pro-
vide an overview of current trend lines in antitrust enforce-
ment and regulation in the U.S. and EU, as well as those 
jurisdictions providing unique contributions in discrete areas. 
While our focus is on the U.S. and EU, which historically 
are the leading models for competition policy, we recognize 
that other jurisdictions are increasingly active, including in 
the pursuit of both competition and distributional goals. Our 
objective is not to assert what is right or what should be done, 
but to try to take stock of where we are, globally, and review 
what is in the works in terms of both enforcement and poten-
tial regulation across key subject areas.1

Enforcement and Regulation  
in the Digital Economy
The hottest antitrust topic by far in the past few years is 
the digital economy. In particular, how does it work? How 
should antitrust principles apply to it? And, how best to 
regulate it, if at all, from a competition perspective? In the 
broader scheme of things, the intersection of antitrust and 
the digital economy—especially so-called multi-sided plat-
forms—is in its infancy. This is evident from the current 
state of antitrust enforcement and recently proposed regula-
tion of large tech platforms, globally.

Conceptualization and Conduct Issues
One of the most significant challenges in applying antitrust 
law and policy to the digital economy is to understand how 
it functions and what, if anything, to do about it. It is well 
understood that firms operating as platforms connect those 
on one side wishing to interact with the other side (for 
example, to execute a transaction or interface in some fash-
ion) and how advertisers (a third side) obtain access to those 
all-important clicks. We also know that network effects can 
reflect competition for the market (whether all or most of it) 
and that markets can reach a tipping point where dominant 
firms reach alleged monopoly status. 

At the same time, the rapidity and scope of achieving 
network effects can itself facilitate both entry and dynamic 
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competition, especially for complementary service plat-
forms. We also know that indirect network effects often 
result in consumers’ obtaining zero-price services, while the 
other side (who wish to have access to those users) pays for 
that privilege or leaves that to advertisers. 

Even more complex are complementary multi-product or 
multi-service ecosystems (such as Google and Apple) that 
have been subject to less economic study, yet significant 
enforcement. These platforms involve a complex mixture of 
competition within the ecosystem (e.g., when the platform 
is vertically integrated) and competition among ecosystems, 
which by definition cut across a range of complementary 
markets and often involve users who are not necessarily 
inclined to switch platforms (so-called status quo bias). 

In this complex and evolving environment, it is chal-
lenging for enforcement agencies and courts to superimpose 
their particular statutes, policies, and, where relevant, case 
law on particular platforms and alleged misconduct, often 
producing divergent results. Likewise, issues of effects, jus-
tifications and asserted counterfactuals can be particularly 
difficult to frame and resolve in specific matters. 

United States: Case Law Constraints  
and Legislative Long Shots
In the last several months, enforcement (and private) anti-
trust cases against large tech platforms in the United States 
have been piling up. Nearly every aspect of the conduct of 
these firms is now under investigation or challenge and, to 
the surprise of some, much of the enforcement litigation 
arose from an aggressive Trump Federal Trade Commission 
and Department of Justice. Yet, U.S. antitrust law strongly 
favors the freedom of unilateral action by firms, even dom-
inant ones, and especially those that succeed through inno-
vation. It cannot be a violation of Section 2 of the Sherman 
Act merely to be a monopolist that enjoys the success of 
achieving strong network effects. Instead, there needs to be 
exclusionary conduct that harms competition, which usu-
ally means harm to consumers in a cognizable and demon-
strable way. This is where the rubber meets the road in the 
U.S.: is the alleged conduct anticompetitively exclusionary? 
Does the alleged harm in this complex space fall within 
U.S. courts’ view of harm to consumers? We suspect that 
this road will be bumpy for all the parties in U.S. litigation 
as well as for courts—at every level—as they grapple with 
the myriad issues in applying generalized principles of U.S. 
antitrust law.

Given these demands of the law, the U.S. agencies have a 
particularly challenging task to enforce U.S. antitrust law in 
the digital economy. In contrast to most competition author-
ities in non-U.S. jurisdictions, the DOJ and State Attorneys 
General cannot impose relief or penalties on firms without 
first filing actions in court, proving a violation (including 
requisite expert testimony), and persuading a court that the 
proposed remedy is appropriate; and the FTC’s remedial 
powers are under challenge. Thus, when looking at today’s 

veritable wave of new and ongoing antitrust litigation in the 
U.S., the applicable case law becomes critical.

To understand what this means for the unilateral conduct 
of large tech platforms, one typically looks first at market 
definition, and in the U.S. this means addressing Amex2—at 
least for transactional two-sided markets. (Again, markets 
involving ecosystem platforms can be much more complex.) 
Cases challenging platforms in the U.S. will have to contend 
with whether the relevant market fits within Amex, includ-
ing whether the Amex jurisprudence can capture the relevant 
analyses and dynamics for multi-service or multi-product 
ecosystems. 

Courts also will have to consider what Amex suggests in 
terms of procompetitive justifications where the platform 
involves strong indirect network effects. Much of this litiga-
tion will center around whether the conduct in question is 
procompetitive or enhances consumer welfare, even if it may 
harm competitors or rivals—a subject that remains central 
under U.S. case law. Again, this may be particularly complex 
in the context of multi-service or multi-product ecosystems 
where traditional approaches (focusing, e.g., on market defi-
nition and entry) may give way to new or creative advocacy. 

Plaintiffs will have to prove that the alleged anticompet-
itive conduct increases, or at least helps maintain, the mar-
ket power of a monopoly firm. Although in earlier days, 
theories of “leveraging” or denial of fair access to “essential 
facilities” were available, under Trinko3 this is no longer so in 
the U.S. (except in the narrowest of circumstances). More-
over, refusal to deal in the U.S. generally does not qualify as 
antitrust misconduct (here too, with narrow exceptions).4 
And, finally, even where the conduct raises rivals’ costs, most 
courts will require more than inference to connect an effect 
on rivals to market-wide harm and a reduction in consumer 
welfare. On this point of inferential harm, however, the 
court’s opinion in United States v. Microsoft is quite flexible 
and may provide a roadmap for plaintiffs.5 In fact, the ana-
lytical framework in Microsoft likely directed the scope in 
the DOJ’s recent claim against Google relating to search and 
search advertising.6 

Finally, as the Qualcomm case in the Ninth Circuit high-
lighted,7 circuit courts in the U.S. have a significant say 
in what legal principles will control (there, overturning a 
refusal to deal/bundling claim involving standard essential 
patents), and the U.S. Supreme Court (presumably conser-
vative in antitrust in light of Amex) will have the final say. 
While Supreme Court antitrust cases are relatively rare, we 
would expect the Court to take one or more of these tech 
challenges in the coming years, possibly to address competi-
tion involving platforms more generally and also due to the 
likelihood of several circuit splits as cases progress.

 From a potential U.S. regulatory perspective, a Demo-
cratic-controlled majority in the Senate suggests continued 
momentum for significant change, but a radical new scheme 
remains unlikely. To be sure, the House Majority Staff 
Report from last October proposes an array of suggestions 
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that would dramatically affect the antitrust landscape.8 For 
example, the House Staff Report suggests breaking up Big 
Tech, consistent with a popular mistrust of large concentra-
tions of power. In addition, the House Staff Report suggests, 
among other things: precluding most acquisitions by domi-
nant firms; lowering market share presumptions for mergers 
and dominant behavior; shifting burdens of proof; revising 
the potential competition doctrine; reintroducing theories 
of leveraging and essential facilities; and directly overruling 
decisions such as Amex, Trinko, and Twombly.9 And, since 
then, Senator Klobuchar has introduced new antitrust legis-
lation (discussed later below).

In contrast to the EU, U.K., and elsewhere, however, the 
House Staff Report does not suggest the creation of a new 
digital enforcer and does not elaborate on how its proposals 
would be implemented. This suggests that the Report is more 
of a position piece than a concrete proposal. Others (includ-
ing one author here), suggest that a less pervasive set of ex ante 
rules could be implemented through the FTC (perhaps using 
Section 5 or through new, targeted authorization) that focus 
specifically on areas where competition needs to be addressed 
directly—for example, the use of gatekeeper power to impede 
rivals or interfere with user switching.10 

In any event, regardless of its composition, even a Dem-
ocratic-controlled Senate will likely remain divided, which 
makes it unlikely that the Senate would remove the 60-vote 
rule required for eliminating filibusters (which would leave 
a majority rule for new legislation). At the same time, many 
Republicans wish to rein in Big Tech because of its asserted 
censorship of conservative views, and with a Democrat-
ic-controlled Senate now able to put proposed legislation on 
the table there is an increasing possibility that some new reg-
ulation targeting Big Tech could be constructed and passed. 
In the meantime, eyes should remain on the U.S. courts.

U.K.: More Enforcement and Targeted Regulation
Looking beyond the U.S., we put the U.K. up front as it is 
moving much more quickly than most (with the exception 
of Germany) in its effort to regulate large tech platforms as 
a supplement to (or even largely to displace) its enforcement 
efforts. While U.K. enforcement decisions are subject to 
judicial review, as with other non-U.S. jurisdictions in gen-
eral, U.K. law does not carry the heavy burden of having to 
seek and obtain independent judicial action confirming the 
authority’s enforcement decisions. Accordingly, as the U.K. 
develops its independent, post-Brexit competition strategy, 
it has significant flexibility to target Big Tech with a com-
bined enforcement and regulatory effort, which it is now 
doing in earnest.

Early last year, the U.K.’s Competition Markets Author-
ity (CMA) set up a Digital Markets Task Force, which issued 
its recommendations to the U.K. government in December 
2020.11 The focal point of the proposed regulatory scheme 
is to identify and oversee any platforms that reach “Strate-
gic Market Status.” This is a reference to achieving the type 

of arguably entrenched network effects that rivals find hard 
to crack and users difficult to give up (i.e., a disinclination 
to switch). Critically, this shift in approach would relieve 
the CMA of having to prove that a digital firm possesses 
a dominant position in a well-defined market, which the 
CMA had to prove in a pre-Brexit proceeding under Arti-
cle 102 of the Treaty on the Functioning of the European 
Union (TFEU) and under the U.K.’s national counterpart. 
Instead, these large platforms would be overseen by the Dig-
ital Markets Unit (DMU) that would devise and implement 
ex ante rules of the game, issuing a binding code of conduct 
with enforceable penalties. The DMU would also engage in 
interventions to unlock the marketplace for smaller rivals 
by addressing the sources of power, facilitating interoper-
ability, portability, and user control of data. The idea is to 
have this regulatory scheme in place by mid-2021. Based on 
the absence of a legislative proposal to date, this now seems 
more unlikely to be the timeline.

EU: Aggressive Enforcement, Broader Regulations
Over the past decade the EU has been the global leader in 
investigating and penalizing tech platforms (among others), 
and its leadership is likely to continue. More significantly, 
perhaps—at least in the long run—the EU also is now deep 
in the process of considering broad regulation of tech in the 
form of the Digital Services Act and Digital Markets Act.12

To understand why the EU takes such a strong and com-
prehensive interest in controlling the power of large tech 
platforms, it is important to review some analytical history. 
Specifically, since the founding of the EU in the late 1950s, 
a paramount objective has been to create a single European 
market in which firms across jurisdictions face a non-dis-
criminatory, level playing field and for which competition 
on the merits, as opposed to a local privileged status, is the 
driver of success. Indeed, Article 102, on its face, expressly 
includes notions of fairness and non-discrimination, which 
is dramatically different from the common law-based Sec-
tion 2 of the Sherman Act and its case law over the past 
40  years. Moreover, while there were several attempts in 
recent decades to infuse a more Chicago-School consum-
er-welfare standard into Article 102 (e.g., in the 2005 
EAGCP Report13 and the 2009 Guidance on Article 10214), 
the European courts have not accepted the notion that the 
predominant goal of competition law is the protection of 
consumer welfare. 

Not surprisingly, then, both before and during the tenure 
of Executive Vice President Margrethe Vestager, EU anti-
trust enforcement against dominant firms centered around 
making markets more contestable, which in very practi-
cal terms involves identifying structures and conduct that 
handicap rivals. The primary focus is on identifying market 
impediments constraining efficient or potentially efficient 
rivals from competing on their merits, and then taking 
action to remove those impediments. Likewise, the Court 
of Justice long ago found that, under Article 102, dominant 
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firms have a “special responsibility” not to distort compe-
tition.15 Although the EU court in Intel moved to a more 
evidence-based assessment of effects (as opposed to formal-
istic rules of illegality),16 it is still to be determined what the 
court means by “effects” and how to prove them. What we 
know with certainty, however, is that the courts in the EU 
continue to have a different understanding than in the U.S. 
for what can be viewed as an anticompetitive effect.

Like courts in the U.S., EU courts will be asked to con-
sider—in the Big Tech context—whether the anticom-
petitive effects can be determined solely on the basis of 
foreclosure of rivals, or does a violation also require demon-
strable proof of harm to consumers? And they will have to 
decide what is necessary to prove significant foreclosure. 
These are subjects where continued divergence among the 
U.S. and nearly all other jurisdictions remains likely.17 

What we can predict is that the EU will continue to focus 
on any conduct of tech platforms that tends to entrench 
network effects, impede data portability by users or interop-
erability with rivals, or otherwise make it difficult for new 
entrants and rivals to achieve scale, especially where the con-
duct is likely to tip the market to dominance. And because 
the EU embraces leveraging as a theory of harm (without the 
need to prove that the use of leverage creates or entrenches 
market power), as well as a form of the essential facilities 
doctrine, the EU courts will likely continue to attach less 
significance to market definition. 

Likewise, the concept of market power is likely to continue 
to be more broadly conceived in the EU than in the U.S., 
which reflects another difference in philosophy. It is some-
times said that the EU is more concerned with false negatives, 
whereas U.S. courts focus more on avoiding false positives. 
In our view, Europe is more concerned with removing bar-
riers to outsiders (part of its single-market objective), while 
the U.S. is more concerned with preserving incumbents’ free-
dom of action, especially firms that succeed through unilat-
eral acts of innovation. The difficulty, of course, is that much 
of the unilateral conduct brought into question by enforce-
ment litigation is ambiguous and its effects (helping or hurt-
ing consumers, incentivizing innovation) can be inherently 
speculative. Whether the EU enforcement preference is for 
chipping away at entry barriers or for safeguarding freedom 
of action may make the difference.

The EU, as well as several of its Member States, is also 
generally more aggressive than the U.S. in addressing data 
privacy and transparency as part of an antitrust enforce-
ment focus.18 Germany, for example, is moving particularly 
quickly in this area and France is planning efforts as well. 
The appropriateness of that effort may well reach the Court 
of Justice in due course, which could take up to 3–5 years. 
But, by that time the whole subject area may be superseded 
by new EU/Member State regulation. 

On that front, the EU’s announcement late last year of 
its planned Digital Markets and Digital Services Acts con-
stitutes transformative regulation of tech platforms aimed at 

ensuring that large platforms cannot advantage themselves 
at the expense of their rivals on the platform and cannot 
entrench themselves or tip the market through frustrating 
interoperability and data portability. Moreover, it requires 
sharing of data to facilitate competition.19 This ex ante 
approach to regulation of the rights and responsibilities 
of everyone in the ecosystem is at least more predictable, 
as is the expectation that the EU will enforce those rules. 
The Digital Services Act will focus on rules relating to 
accountability, transparency, etc., while the Digital Markets 
Act will address the challenges of platforms as marketplace 
gatekeepers. As with the proposed U.K. legislation, a signif-
icant aspect of the proposed Digital Markets Act is that, as 
a single market measure under Article 114 TFEU, its appli-
cation and force does not require a traditional Article 102 
violation or even an economic assessment of market power 
or exclusionary conduct. Platforms fall within the scope of 
this new regulation if they reach approximately 10 percent 
of the EU population (45 million users today), which would 
classify the platform as “systemic in nature.” Subject to vari-
ous criteria, sanctions could involve up to 10 percent of the 
firm’s revenues, and the EU would also have broad powers 
to investigate markets and firms in the space. The proposed 
regulatory scheme—if approved at the EU level—is antici-
pated to become law in 2023.

Finally, many other countries are also taking up the man-
tle to address the perceived power and abuses of tech firms 
in terms of both enforcement (competition and consumer 
protection) and potential regulation. Australia has been 
particularly active in trying to cabin Big Tech’s bargaining 
power with media, and we also see significant efforts similar 
to those of the EU in Japan, South Korea, China, Japan, and 
Brazil—and the list keeps growing.20

Acquisitions of Nascent Competitors— 
A Similar U.S./Non-U.S. Dichotomy
The amount of ink spilled, and Zoom screens filled, on 
nascent acquisitions is beyond measure. But that does not 
mean it is easy to predict what the future holds. In fact, the 
discussions often center as much on purported past agency 
“mistakes” as on what to do now and going forward. Nor 
do all jurisdictions have agencies with the power and discre-
tion to reach back and challenge prior nascent acquisitions; 
and for those that can, they do not all face the same legal 
standards. 

In trying to sort out (below) the nascent acquisition 
landscape, we find great enthusiasm in the U.S. for fixing 
lost opportunities from the past—but with an unclear legal 
path—whereas in the EU merger clearance is final. None-
theless, for all jurisdictions there is enormous appetite to 
address nascent acquisitions going forward.

U.S.: Enthusiasm, But What of the Case Law?
As with other areas of enforcement, the U.S. antitrust agen-
cies cannot, absent judicial action, simply break up Big 
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Tech by ordering it to spin off brands and business lines it 
acquired as start-ups. They must go to court and prove both 
a statutory violation and that divestiture is the appropriate 
remedy to restore competition (or that an injunction is the 
appropriate remedy if the deal is not yet consummated). 
There is precedent for seeking divestiture of past acquisitions 
that turn out to be anticompetitive (a subject beyond our 
scope), but its current application is far from clear. What we 
highlight here are some of the substantive issues presented 
under U.S. law for challenging acquisitions of nascent com-
petitors, especially when seeking permanent injunctions or 
divestitures. These issues, among many others, will be front 
and center in several of the ongoing litigations.

As a starting point, anticompetitive acquisitions typically 
are the subject of challenge under Section 7 of the Clayton 
Act. Section 7 is an incipiency statute; it prohibits mergers 
whose effect “may be substantially to lessen competition.”21 
The original notion was to prohibit anticompetitive merg-
ers before their effects materialize, and to prohibit poten-
tially anticompetitive horizontal, vertical, and conglomerate 
mergers. Beginning in the late 1970s, however, and con-
tinuing more dramatically in the 1980s and forward, the 
aggressive use of Section 7 was tempered by the agencies and 
the courts, which feared that the law was handicapping effi-
cient mergers. Today, Section 7 is most commonly invoked 
to challenge horizontal acquisitions of substantial compet-
itors and, at times, vertical acquisitions that may foreclose 
competition from either upstream or downstream rivals to 
the harm of consumers. Under current U.S. case law, con-
glomerate mergers are tough to stop as are (most relevant 
here) acquisitions of potential competitors—where the tar-
get firm is not yet in the market of the acquirer, but may 
enter, and the market loses the benefit of the entry effect. 

For acquisitions involving potential (or future) compe-
tition, the Supreme Court in United States v. Marine Ban-
corporation, Inc. established a tough evidentiary standard: 
(1) that absent the merger, the potential competitor could 
enter the market (as a de novo entrant), and (2) that such 
entry would structurally deconcentrate the market or pro-
duce other demonstrable procompetitive effects.22 

A present market effect is also required when consider-
ing competitors waiting in the wings—the perceived poten-
tial competition doctrine. The standard may be a challenge 
for cases brought under Section 7, and the question now is 
whether a new line of Section 7 jurisprudence can emerge. 
For example, could Section 7 apply if a dominant firm 
forms a policy to acquire all start-ups that it identifies as 
significant future challengers, and thus builds a moat of pro-
tection around its alleged monopoly power? Or could the 
acquiring firm’s own assessment, prediction, and demon-
strable intent provide the requisite inference and proof that 
each of the acquired start-ups could and would have entered 
(or expanded) on its own and offered consumer-enhancing 
rivalry in the market? Could the FTC also make a success-
ful challenge under the more expansive language of Section 

5 of the Federal Trade Commission Act? For all of these 
provocative questions, it will fall to the courts, and maybe 
eventually to the Supreme Court, to determine the outer 
boundaries of Section 7.

More immediately, as we see in some of the current lit-
igated cases, the U.S. agencies have decided on a creative 
mix-and-match theory to challenge acquisitions of nascent 
competitors, using Section 2 monopolization principles 
(maintaining monopoly by acquiring competitive threats) 
for liability, while implicitly invoking Section 7 as the reme-
dial basis for unwinding transactions. Here, the agencies 
have invoked language in Microsoft: 

We may infer causation [of anticompetitive effects] when 
exclusionary conduct is aimed at producers of nascent com-
petitive technologies as well as when it is aimed at producers 
of established substitutes . . . . [It] would be inimical to 
the purpose of the Sherman Act to allow monopolists free 
reign [sic] to squash nascent, albeit unproven, competitors 
at will . . . .23

The courts (particularly, now, in the Facebook litigation) 
will have to decide on the applicability of Microsoft to dom-
inant platform acquisitions of small start-ups.24 On the one 
hand, courts will need to consider the alleged plan (sup-
ported by documents, in the government’s view) to stymie 
future competition and, on the other hand, the uncertain 
future of the start-ups at the time of an acquisition as com-
pared with the actual dramatic growth and attractiveness to 
users of being a part of the platform’s network. While many 
of these principles are not new, the waters are uncharted in 
the courts. It will likely take years for the issues to work their 
way through the U.S. court system, including, in our view, 
likely action by the Supreme Court.

Finally, in the U.S., in theory there is always a prospect 
of regulation apart from courts’ antitrust decisions. But the 
prospect for regulation of acquisitions of nascent competitors 
is not necessarily rosy; it depends upon political will. Legis-
lation may be especially challenging as the polarized factions 
of both the Republican and Democratic parties interact with 
a more moderate Democratic Executive (although one that 
is being advised by an aggressive progressive, Professor Tim 
Wu).25 If the politics align, especially with the Democrats’ 
new ability to garner support for legislation, the prospect of 
some rulemaking to proscribe dominant firms’ acquisitions 
of their nascent rivals under some conditions (and with new 
substantive standards) is not beyond question. 

EU/U.K.: An Emerging Prophylactic Approach
Outside of the U.S., the enforcement and regulatory 
approach to nascent-competitor acquisitions is quite differ-
ent—in part more restrictive, in part more flexible. On the 
restrictive side, unlike in the U.S., there is only “one bite 
at the apple” in the EU for blocking acquisitions with an 
EU dimension. Once a merger has received clearance from 
the EU it cannot be investigated again except in exceptional 
circumstances, such as whether the clearance was based on 
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false or misleading information. This is why many jurisdic-
tions are modifying their merger notification requirements 
to cover more (if not all) acquisitions by large tech (or other) 
firms. Equally important, the EU enforcers may not use 
Article 102 dominance law to block transactions, as the EC 
Merger Regulation is the exclusive regulatory authority.26 
This precludes the hybrid approach currently asserted in the 
U.S. courts.

The flexibility is in the relative lack of constraining 
case law and the opportunity to explore new theories and 
approaches. Specifically, where the U.S. lower courts must 
grapple with the “potential competition doctrine” and the 
novelty of using Section 2 to attack consummated acquisi-
tions, the EU and its Member States can explore new enforce-
ment theories with few limiting parameters. Further, unlike 
with Articles 101 and 102, the Commission’s decisions on 
mergers are not frequently challenged, and even more rarely 
reach the Court of Justice. Hence, if the EU believes that 
a nascent-competitor acquisition by a dominant platform 
will be anticompetitive under one or more theories of harm, 
it may pursue that theory, subject to appeal to the General 
Court and Court of Justice. This provides significant flexi-
bility and enforcement creativity. 

Nor are non-U.S. jurisdictions encumbered by the Chi-
cago School conceptions of consumer welfare that prevail in 
the U.S. (as applied in the merger context). Particularly in 
the EU and its Member States, therefore, we can anticipate a 
significant increase in scrutiny of all forms of nascent-com-
petitor acquisitions based on relatively aggressive theories of 
harm to dynamic competition, coupled, as usual, with vig-
orous debate over the asserted harm and/or procompetitive 
justifications for the transaction.

The U.K., however, is likely to take an even more tar-
geted approach to nascent acquisitions, consistent with its 
broad proposed regulation of large tech platforms. In con-
trast to the EU (which does not need a regulatory change 
to its merger review processes to address nascent acquisi-
tions), the CMA has put nascent acquisitions directly in its 
new regulatory cross hairs. It apparently is more concerned 
with the growing power of the Big Tech platforms, even if 
there is a significant (sometimes large) chance that the “but 
for” competitive threat would never have materialized and 
the acquisition enhanced the offerings by the platform. As 
Andrea Coscelli, Chief Executive of the CMA, has high-
lighted, enforcers in his view need to get comfortable with 
the notion that the inherent uncertainty of the but-for 
world is still worth addressing.27 In essence, he is suggesting 
that competition is better preserved if the agencies take a 
dynamic and prophylactic approach to nascent acquisitions, 
a position that would be harder to argue and accept in the 
U.S. where inherent speculation is frowned upon in the case 
law both as a matter of liability and in seeking remedies, 
especially divestiture. 

One can also anticipate, or at least prepare for, other 
jurisdictions to consider similar actions. The concern over 

nascent acquisitions by large tech firms is a recent and global 
one,28 and (rightly or wrongly) it appears that outside of the 
U.S. there may be relative convergence on these more inter-
ventionist approaches.

A General Surge in Populism, But Not Uniformity  
in Approach
Independently of a particular focus on tech platforms (and, 
primarily, the challenge of dealing with network effects), 
there is a drumbeat in the U.S. and elsewhere for more aggres-
sively enforcing (or modifying) competition laws to address 
industry concentration and the power of individual firms.29 
Whether referred to as Neo-Brandeisian or populism from a 
pre-Chicago School age, the thrust is similar: highly concen-
trated markets are said to lead to relatively higher corporate 
profits, wage disparity, barriers to entry, and decreased com-
petitive opportunity. To address these perceived problems, 
the view is that antitrust needs to remove the constraints of 
a standard that proscribes only short-run, output-limiting, 
and price-raising conduct. Many in this group (whom we 
describe as Progressives) embrace a consumer welfare stan-
dard, but would apply it much more broadly and aggres-
sively than conservatives. 

Others (Neo-Brandeisians) would use consumer interests 
as one important focus of antitrust, but would widen the 
lens to consider exploitation of workers (beyond efficiency 
concerns), sustainability, inequality, and their perspective on 
democracy (freedom from business power that controls our 
lives). Moreover, their set of values leads to a policy position, 
sometimes more symbolic than actual, that seeks to break 
up Big Tech. For any of these objectives, particularly in the 
U.S., the question remains what is practical or feasible. Out-
side of the U.S., the more fundamental question is whether 
the Neo-Brandeisian debate is relevant given that in many 
jurisdictions competition law already is geared to control 
perceived power (although breaking up Big Tech has not 
seemed to be the first-line remedy).

The U.S.: Mainly Aspirational
In the U.S., the same limitations on case law/potential leg-
islation dynamics are at play as with tech platforms, which 
may make the more aggressive proposals more aspirational 
than realistic. Every potential cause of action has its long-de-
fined elements, and the consumer welfare standard that per-
meates theories of harm only has so much flexibility. For 
example, “abusive pricing” or “unequal bargaining positions” 
cannot be independent violations in the U.S.—separate 
exclusionary conduct would need to be present. Likewise, 
even in the merger space, market definition remains a req-
uisite element that is probably not going to be jettisoned 
under current case law; whether concentration thresholds 
are likely to be reduced or burdens of proof shifted is a dif-
ferent question. For all of these long-established U.S. cases 
and theories, absent legislation, changes will be around the 
edges and incremental, as courts continue to determine how 
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robustly the U.S. antitrust goals can accommodate such val-
ues as innovation, quality, and dynamic competition with-
out crossing the boundaries into unreliable speculation. 

While this continued iterative judicial process may add 
some flexibility under Section 2 and Section 7 (subject to 
the Supreme Court’s view), these limits will have signifi-
cant effect. In the view of many, Section 5 of the Federal 
Trade Commission Act may have more flexibility if the FTC 
chooses to use it. But true “progressive” developments in the 
U.S. would require new legislation.

Looking forward, the House is likely to offer piecemeal 
legislation addressing specific areas of conduct or desired 
changes in the law.30 But the main focus for anticipated action 
should be on the Senate, as the new makeup of the Senate will 
likely shift the focus away from the aspirational House Major-
ity Staff Report and onto the Senate Judiciary Subcommittee 
on Antitrust and Commerce, led by Senator Amy Klobuchar. 
Indeed, on February 4, 2021, Senator Klobuchar introduced 
a bill—the Competition and Antitrust Law Enforcement 
Reform Act—that would significantly modify Section 7 on 
mergers and Section 2 on monopolies (though not seeking 
to break up Big Tech).31 On mergers, the Act would forbid 
mergers that “create an appreciable risk of materially lessening 
competition,” where “materially” can be anything more than 
“de minimis.”32 It would also shift the burden of proof to the 
parties to disprove those effects for mergers that significantly 
increase concentration, involve nascent acquisitions by dom-
inant firms (e.g., greater than 50 percent share), or involve 
mega mergers (over 5 billion dollars).33 

As to unilateral conduct, the Act would expressly pro-
hibit “exclusionary conduct,” defined to include any con-
duct that materially disadvantages competitors and presents 
an “appreciable risk of harming competition.”34 Again, this 
adopts a much more prophylactic approach than Section 2. 
On its face, the Act would appear to overturn Trinko, bring 
leveraging back into play (as well as a fairly open-ended the-
ory of raising rivals’ costs), much like what we see in practice 
in the EU and elsewhere. Whether Senator Klobuchar’s bill 
will garner the needed votes (likely requiring 60) is hard to 
predict at this stage, but the general anger and frustration 
among some Republicans toward Big Tech (again, often 
concerning asserted platform-related censorship) may put 
many of them in a receptive frame of mind. From a com-
petition policy perspective, and as Senate hearings begin on 
potential legislation, it is clear that Senator Mike Lee is the 
figure to follow on the Republican side.35

U.K./EU: More Flexibility, But How Far To Go?
In contrast to the U.S., other jurisdictions have significant 
flexibility in addressing whether and to what extent they 
wish to pursue a more progressive agenda for antitrust policy 
and enforcement. At least as it relates to economic objectives 
(and the consumer-welfare debate), the EU and some Mem-
ber States have made their more progressive agenda clear 
for some time. Executive Vice President and Commissioner 

Vestager has elaborated on the EU’s digital-economy agenda 
on the global stage. 

Hence, we have long seen from the EU Commission a 
commitment to interpreting Articles 101 and 102 in ways 
that promote non-discrimination among Member States, 
transparency for consumers, opportunities for new entrants 
and rivals, and no reluctance to invoke fairness in the appli-
cation of competition principles. Again, this is largely baked 
into the Treaty itself. And what we see in the tech space, as 
well as other areas involving more complex markets (e.g., 
pharma, IP-driven industries), is the EU and Member States 
trying to figure out how best to apply these principles to the 
digital age and other complex industries, while still allowing 
firms to enjoy the benefits of scale and efficiencies. Some-
times the factors will all point in the same direction; but 
often it will be a delicate balance. Either way, as the EU 
continues to pursue its enforcement objectives, the debate 
will continue—and it will not slow down.

Finally, with the relative constraints of U.S. law and 
enforcement discretion, the future holds only a limited 
opportunity for convergence between Section 2 of the Sher-
man Act and TFEU Article 102, with perhaps a greater pros-
pect in addressing mergers under Section 7 of the Clayton 
Act and the EU Merger Regulation. There is, however, a sig-
nificant opportunity for an increase in multi-jurisdictional 
cooperation and coordination, especially as it relates to truly 
global “mega-mergers” as well as remedies. In this respect, 
the OECD and ICN are promoting increased cooperation 
among agencies. A joint OECD/ICN report on the state of 
international cooperation was presented at the last OECD 
Competition Committee in December 2020, and this is an 
area in which the ICN and OECD could make significant 
strides in the coming years, especially as non-U.S. enforce-
ment continues to converge.36

Socio-Political Objectives: Needed Coordination 
and Bold Leaders
Beyond the narrowly focused debate that tends to center on 
the U.S. version of the consumer-welfare standard, there is a 
broader view of antitrust that is gaining significant traction 
in several parts of the globe. In the U.S., it is sometimes 
difficult to see competition law and enforcement evolving 
beyond the current case law and its free market underpin-
nings—each based in part on markets that generally work 
well, on the absence of a history of state-owned enterprise, 
and perhaps on a certain faith in the purity and continu-
ity of antitrust. But for many other countries, there is an 
equal and growing pull from two other perspectives: first, 
industrial policy, recognizing a government role in part-
nering with industries—or prohibiting or commanding 
certain behaviors—ideally to the benefit of all marketplace 
constituents; and second, socio-political objectives as values 
of or constraints on antitrust, including concerns as wide 
ranging as sustainability and distributional equality.37 While 
inclusion of these considerations may be anathema to some 
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(particularly those of the strictest Chicago-School persua-
sion), the future of global antitrust rightly highlights where 
these policies are embraced and gaining traction.

The Pandemic: A Need for Global Coordination
Along with the many other lessons to be learned from the 
enormous tragedy of the global pandemic, one must be that 
antitrust as usual is not necessarily optimal in a time where 
there is a critical need for certain types of supplies, innovation, 
and collaboration. Moreover, for global pandemics, there is 
the obvious question of how global market coordination 
can best be effectuated to meet legitimate and demonstrable 
needs of suppliers and consumers without creating long-term 
adverse effects on particular markets or consumers.

What we have learned, however, is that different juris-
dictions were equipped differently—or not at all—to make 
antitrust-related adjustments for pandemic conditions. In 
the U.S., for example, there certainly was discussion, within 
cases or investigations, of a greater emphasis on “changing 
market conditions” and “failing/flailing” firm arguments 
to justify certain collaborations or mergers. While the 
authorities were open to business review consultation, for 
the most part the U.S. antitrust analysis was, and remains, 
ill-equipped to adjust for such events (although in an anal-
ogous war footing, past courts have modified antitrust anal-
ysis, though with arguably questionable justification and 
effect). Looking to the future, one naturally asks—as one of 
the authors has—whether it is not advisable to address the 
next pandemic with a global, ex ante industrial organization 
strategy rather than the piecemeal response that we saw in 
2020 and that persists today? 38 Given the effect of the pan-
demic on both lives and markets across the globe, such an 
effort should have few serious detractors.

Sustainability: An Antitrust Role?
The subject of antitrust and sustainability requires a more 
nuanced analysis, although many would say one of similar 
urgency and potentially even greater harm. Moreover, one 
can easily argue that a commitment by a firm to sustain-
able production processes and products is a quality dimen-
sion for many consumers. Conversely, some jurisdictions 
are wary of a consumer welfare standard drifting, without 
objective criteria, to a far broader citizen welfare standard. 
Moreover, there is a significant risk in this area of “green 
washing”—dressing up potentially anticompetitive collab-
orations, excessive pricing, or mergers in a sustainability 
cloak, even perhaps fraudulently.

For those jurisdictions that view sustainability as a 
dimension of competition, however, it is more of a matter 
of application. The OECD, for example, is committed to 
sustainability as an express competition policy objective (by 
resolution) and sees sustainability as a clear quality dimen-
sion of supply and demand.39 As for the EU, Executive Vice 
President Vestager sees antitrust “playing a part” in the sus-
tainability objective, engaging in a public consultation on 

the subject in November 2020.40 The Netherlands is much 
more aggressive in making sustainability a factor in its anti-
trust analyses (including mergers), while being attuned to 
risks of unpredictability as well as potential adverse effects 
on consumers.41 Greece and Germany are not far behind 
in their consideration and effects.42 Again, this is an area 
to watch closely, even if in the U.S. these objectives tend 
inherently to fall outside the purview of antitrust policy and 
enforcement, absent new legislation.

Wealth Distribution and Economic Opportunity
Probably the most ambitious use of antitrust for socio-
political objectives relates to: (1) redistribution of wealth 
from firms to consumers, and to labor in particular, and 
(2) using or capturing antitrust principles to further inclu-
siveness in the economy, including to address historical 
racial inequalities, or other perceived inequities.

The first of these has some overlap with traditional anti-
trust objectives, but looking more from the labor perspec-
tive. Even in the U.S., for example, the last few years have 
seen a significant focus on cartel behavior in labor markets, 
including a recent criminal case.43 And while some of the 
cases have difficult challenges in separating out potentially 
justifiable collaborative conduct,—e.g., in the franchise 
area where specific investments often are made in training, 
etc.,—the new (and global) focus on preserving and pro-
moting competition for labor (or other upstream inputs) 
can have important distributional effects. 

More broadly, however, it is a challenge to include effects 
on labor into cases involving dominance or mergers where 
traditional efficiency analysis often reflects a reduction in 
labor pools or costs as part of the efficiencies that justify 
the merger or conduct. For those countries addressing these 
issues, it is a balance they are willing to tackle. As for pur-
suing greater participation economically for those who have 
been historically disenfranchised, only a few countries have 
incorporated these objectives. Most prominently, South 
Africa has established itself as a leader in promoting greater 
ownership by historically disadvantaged people. Amend-
ments that became effective in 2019 and 2020 added teeth 
to objectives to spread ownership to historically disadvan-
taged persons, who are the majority of the population and 
were excluded by the heinous apartheid laws.44 They also 
boost the condition of small and middle-sized business by 
addressing dominance, agreements, and mergers.

A majority of the competition laws in the world include 
some public interest elements. These typically include a 
clearer path for small and middle-sized business and condi-
tions to ease the hardships of employees made redundant by 
mergers. For many, these efforts signify what can be done to 
have antitrust play a part in promoting fairness and equality, 
while for others efforts of this type carry inherent ambigu-
ity and potential politicization, departing too dramatically 
from a consumer-welfare focus. Again, it is something to 
watch for, including beyond South Africa’s particular efforts.
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Conclusion
Looking at 2021 and beyond, global antitrust enforcement 
and regulation is likely to have a significant impact on firms, 
industries, and consumers alike. Yet, because the U.S. remains 
tied to established case law and a more efficiency focused or 
laissez-faire consumer-welfare standard (likely to remain that 
way with the new composition of the Supreme Court), the 
U.S. is least likely to see change, absent legislation. In this 
environment, however, the U.S. is increasingly becoming an 
outlier in a global arena that tends to see market power and its 
abuse where U.S. antitrust law does not and also appears will-
ing to address that perceived power and abuse (again rightly or 
wrongly) directly, including through new regulatory schemes. 
These new schemes will be massive in comprehension and 
may largely displace enforcement efforts in the whole sector. 

This is where the future battleground of global antitrust 
is shifting. Those in the trenches best prepare, while others 
should watch carefully as the global antitrust roads are as 
bumpy as ever. ■
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