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Survey and experimental evidence are playing an increasingly
central role in antitrust and competition matters, particularly in
cases involving consumer perceptions, competitive effects, or
behavioral responses!

For example, on November 18, 2025, the US. District Court

for the District of Columbia rejected the Federal Trade
Commission’s (FTC’s) lawsuit alleging that Meta Platforms,
through its acquisition of Instagram and WhatsApp, acted as a
monopoly. In doing so, the court found the plaintiff’'s consumer
surveys unpersuasive, noting that respondents’ views
appeared to be influenced by the tone of media coverage
surrounding Meta.

The wisdom of the crowd depends
not only on independence, but also
on a shared understanding of what is
being estimated.

By contrast, in concluding that consumers regard TikTok

and YouTube as reasonable substitutes for Facebook and
Instagram, the court relied in part on the defendant’s field
experiment in which subjects were paid to reduce their
Facebook or Instagram usage, revealing increased substitution
to YouTube and TikTok.

Similarly, questions about whether consumers have meaningful
choices — and how they respond to pricing and access
constraints — have featured prominently in recent enforcement
actions involving live event ticketing and online platforms?

These are fundamentally empirical questions about consumer
perception and behavior — and they underscore that the
reliability of survey and experimental evidence depends
critically on how such evidence is designed and interpreted.

As surveys and other experimental evidence increasingly
inform high-stakes economic and legal questions, it becomes
essential to understand the conditions under which they
produce reliable insight — and when they do not.

This article draws on the logic of the “wisdom of crowds” to
provide a framework for evaluating survey reliability.

Two necessary conditions are highlighted: (1) respondents
must share a common understanding of what is being asked,
and (2) their individual errors — whether arising from imperfect
recall, inattention, minor misunderstanding, or subjective
judgment — must be uncorrelated. When these conditions fail
to hold, survey aggregation may generate misleading precision
rather than meaningful insight.

Vague or poorly defined wording
can lead respondents to interpret
the same question differently,
undermining the shared
understanding that meaningful
aggregation requires.

The concept of the “wisdom of crowds,” as described by
James Surowiecki in the opening chapter of his 2004 book
The Wisdom of Crowds — traces back to a 1907 Nature article
by Francis Galton reporting on a weight-guessing contest at a
livestock fair in England.

As part of the contest, about 800 participants guessed the
weight of an ox after it had been slaughtered and dressed.
While individual guesses varied widely, the median of all
guesses (1,207 pounds) was, to Galton’s surprise, remarkably
close to the actual weight (1198 pounds).

Galton concluded that the average judgment of a crowd, or
the “Vox populi” can be accurate, provided that the individual
errors cancel out around the truth.

However, if the responses of the crowd are somehow linked
— for example, if fairgoers in Galton’s ox-weighing contest had
compared guesses before submitting them, or if the posted
prize prominently displayed the opinions of local livestock
“experts” — then the average judgment of the crowd would
likely no longer be wise or accurate.

In such cases, the crowd might become more precise —
with guesses clustering tightly around a shared but biased
estimate — but less accurate, drifting farther from the truth.
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The independence of individual judgments preserves accuracy
while avoiding false precision.

Of particular relevance to surveys and experiments, Galton’'s
conclusion also depended on another fundamental
assumption: that participants shared a common interpretation
of what was being estimated. Each fairgoer was asked to
estimate the dressed weight of the ox — that is, its weight
after slaughter and butchering.

If some participants instead interpreted the question as
referring to the animals live weight, or to some other measure
of size, then respondents would effectively have been
answering different questions.

In antitrust and competition matters,
surveys may be used to assess
substitution patterns, consumer

switching behavior, or perception of

competitive constraint.

In that case, variation in guesses would not simply reflect
independent errors around a common target; it would reflect
variation in meaning. The resulting average would no longer
be informative. The wisdom of the crowd depends not only on
independence, but also on a shared understanding of what is
being estimated.

Although not the only elements of sound survey and
experiment design, the twin principles of independence of
individual errors and shared understanding of the question are
essential to ensuring that aggregation produces meaningful
inference.* When researchers average across diverse
respondents, they seek to estimate the population’s underlying
belief, preference, or knowledge level.

That estimate is meaningful when individual errors are
independent and cancel out in the aggregate and when the
construct being measured is understood consistently across
respondents.

In practice, independence ensures that random
misinterpretations, inattentiveness, or idiosyncratic biases
offset one another, while conceptual alignment ensures that
the observed variation in responses reflects differences in
underlying views rather than interpretation.

Surveys can lose their wisdom for multiple reasons. Leading
or suggestive questions can nudge respondents toward

the same answer; social cues and framing can make
respondents converge in their thinking; and once their errors
move in the same direction, the collective judgment loses its
independence — and with it, its accuracy.

At the same time, vague or poorly defined wording can
lead respondents to interpret the same question differently,
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undermining the shared understanding that meaningful
aggregation requires.

Consider the following question: “Do you agree that the
government should take stronger action to protect the
environment?”

At first glance, the question may seem innocuous, even neutral,
but its phrasing presupposes that stronger action is desirable.
Respondents who might otherwise have mixed views are
subtly, and perhaps socially, pressured toward agreement,
reducing the diversity of responses that gives surveys their
strength.

Now consider a more neutral alternative: “How much action, if
any, should the government take to protect the environment?”
This version allows respondents greater freedom to express
their individual views, preserving the independence of their
errors and, by extension, the wisdom of the survey as a whole.

In antitrust and competition matters, surveys may be used to
assess substitution patterns, consumer switching behavior, or
perception of competitive constraint. Consider the following
question: “Would you switch to Product B if Product A
increased its price?”

Without further clarification, survey respondents may interpret
the word “switch” in different ways. For some, it could mean
permanently replacing Product A; for others, purchasing
Product B occasionally, trying it once, using both, or merely
considering alternatives.

Respondents may also vary in how they interpret the phrase
“increased its price,” particularly with respect to the magnitude
of the increase they assume when answering the question.

The resulting variation in responses may therefore reflect
differences in interpretation rather than differences in
substitution behavior. In such cases, aggregation does not
produce meaningful results; it combines answers to multiple,
implicitly different questions.

The integrity of survey results depends, in part, on preserving
these conditions that make collective judgment reliable:
independence and shared understanding.

Survey best practices — including neutral framing, randomizing
the order of questions and answer options (when appropriate),
ensuring respondent anonymity, and using clear and precise
question wording — serve to protect these foundations.

Independence ensures that individual errors remain
uncorrelated. Clear wording promotes conceptual alignment,
ensuring that respondents are answering the same question.

Similarly, introductory instructions that normalize not
knowing can help reduce bias and encourage more candid,
independent responses by reminding respondents that
uncertainty or lack of knowledge is common.

In this sense, survey designers are engineers of independence
and shared understanding, constructing the conditions under
which collective responses yield valid information. When done

©2026 Thomson Reuters



Thomson Reuters Expert Analysis

well, a survey — like a wise crowd — transforms individual
shortcomings into collective insight.

Notes:

"Historically, surveys have been used more commonly in trademark and false
advertising matters. For a discussion of the role of surveys in Lanham Act
litigation, see Animesh Giri and Steve Herscovici, “The Use of Surveys in Lanham
Act Cases,” Landslide (American Bar Association Section of Intellectual Property
Law). For broader discussion of the use of surveys in intellectual property and
class-action litigation, see Lisa Cameron, Daniel McFadden & Pablo Robles,
“Price Premium Damages in Product Market Litigation: Issues in Survey-Based
Market Simulations,” in Product Liability 2022: Practical Cross-Border Insights
into Product Liability, ed. Adela Williams & Tom Fox, 20th ed. (London: Global
Legal Group, 2022); and Greg M. Allenby et al,, “Calculating Reasonable Royalty
Damages Using Conjoint Analysis,” AIPLA Quarterly Journal 45 (2017): 233-278.
For discussion of survey evidence in US. International Trade Commission
proceedings, see Steve Herscovici, Pallavi Seth & Haris Tabakovic, “Use of
Survey Analysis in Intellectual Property Cases at the [TC” (2022).
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2 The recently settled antitrust lawsuit brought by the Justice Department
against Ticketmaster and parent company, Live Nation Entertainment,
alleged that the latter “suffocate[s] the competition” by controlling every
aspect of the live music industry, from concert promotion to ticketing.

See https://to.pbs.org/4cbTX6R. Similarly, in private litigation, as illustrated by
Yelp's antitrust claims against Google, the allegations include that Google’'s
search design steers users toward its own services, limits the visibility of
competing options, and reduces consumer choice. See https://bit.ly/4lyJHj2.

¢ Francis Galton, “Vox Populi,” Nature 75, no. 1949 (March 7, 1907): 450-451.

4 Additional elements of sound survey design include, for example, clearly
articulating the research question the survey is intended to address, defining
the target population, implementing an appropriate sampling framework, and
selecting suitable modes of data collection, among others. For a complete
list see Shari Seidman Diamond, “Reference Guide on Survey Research,” in
Reference Manual on Scientific Evidence (Federal Judicial Center, 3d ed. 2011).
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